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Idaho Power Company ("Idaho Power"), by and through its counsel, respectively submits
this Petition for a Hearing on the Amended Order issued by the Director of the Idaho Department
of Water Resources, Karl Dreher, on May 2, 2005 (the "May ond Order"), in accordance with

Idaho Code § 42-1701A(3), and Idaho Department of Water Resources, Procedure Rule



740.02.b. IDAPA 37.01.01.740.02b. Idaho Power also hereby requests appointment of an
independent hearing office in accordance with Idaho Code § 42-1701A(2).
L INTRODUCTION

Idaho Power holds water rights, contract rights and entitlements to water stored in, and
released from, storage projects owned and operated by the United States through the United
States Bureau of Reclamation ("USBR"). In the May 2" Order, the Director recognized that
similar rights held by the Surface Water Coalition allow the Coalition to assert rights to storage
water in USBR facilities. The May 2™ Order finds that these USBR storage rights resolve
standing issues for persons or entities that hold storage rights in USBR. Since Idaho Power is
similarly situated, Idaho Power is an aggrieved party with standing to petition for a hearing on
the May 2™ Order.

The May 2™ Order does not sufficiently address the harm to senior water rights caused
by out of priority diversions under junior rights to ground water in the Eastern Snake Plain
Aquifer ("ESPA"). The shortfalls in reach gains to the Snake River and severely reduced storage
in USBR facilities caused by groundwater pumping will harm Idaho Power water and contract
rights. The May 2™ Order does not require sufficient curtailment or mitigation water to address
Idaho Power's injuries, and does not provide for sufficient enforcement, and Idaho Power is
therefore an aggrieved party entitled to request a hearing.

II. ARGUMENT
A, 1daho Power Has Standing and is an Aggrieved Party

In order to initiate a contested hearing on an order issued by the Director, an aggrieved

party must file a written petition stating the grounds for contesting the action by the Director and

requesting a hearing. Idaho Code § 42-1701A(3); IDAPA 37.01.01.740. The form and content



of the petition is provided by Idaho Department of Water Resources, Procedure Rule 230.
IDAPA 37.01.01.230.

Idaho Power is an aggrieved party in this action because it holds water rights, contract
rights and entitlements to water at American Falls Reservoir. As recognized by the Director in
the May 2™ Order, these rights and entitlements confer standing on Idaho Power. Since the May
2" Order does not sufficiently remedy harm to these rights, Idaho Power is an aggrieved party
and seeks a hearing to challenge the May 2™ Order.

1. May 2"! Order on Standing

In regards to the USBR storage rights and the standing of members of the Surface Water
Coalition, the May 2™ Order specifically provides:

According to the Letter, members of the Surface Water Coalition
hold entitlements to water in storage projects owned and operated
by the United States through the USBR. While legal title to the
water in those projects is held by the United States through the
USBR, the SRBA District Court has recognized that delivery
organizations, such as the members of the Surface Water Coalition,
have beneficial or equitable title to storage water described in their
contracts with the USBR. Final Order on Cross-Motions for
Summary Judgment, Consolidated Subcase 91-63 (SRBA Dist. Ct,,
Idaho, January 7, 2005)(appeal filed). Therefore, the Surface
Water Coalition has standing to assert rights to storage water in
USBR reservoirs on the Snake River upstream of Milner Dam.
Moreover, any concern regarding the standing of the members of
the Coalition are resolved by the intervention of the USBR 1n this
proceeding.

May 2™ Order, Conclusions of Law, Paragraph 15, Page 34.

In the Order of April 6, 2005, the Director granted USBR's Petition to Intervene based on
the fact that the USBR is the holder of "water rights directly at issue in this proceeding.” The
water rights claimed by USBR which are directly at issue in this proceeding are identified in
Paragraphs 51 and 52 of the Order of February 14, 2005. Those water rights include the

following: (1) Water Right No. 01-02064, for storage of 1.8 Million Acre Feet at American Falls



Reservoir; and (2) Water Right No. 01-04052, for storage of 115,000 AF at American Falls
Reservoir. The USBR claims filed in the Snake River Basin Adjudication recognize power
generation for both Water Rights Nos. 01-02064 and 01-04052.

2. Idaho Power Company Water Rights at American Falls Reservoir

Idaho Power has a contract right and entitlement for delivery of a portion of Water Rights
Nos. 01-02064 and 01-04052, pursuant to a June 15, 1923, agreement with the United States.
U.S. Contract I1r — 733, attached as EXHIBIT A. The 1923 American Falls contract entitles
Idaho Power to the use of 45,000 acre-feet of primary storage capacity and 255,000 acre-feet of
secondary storage capacity in American Falls Rescrvoir, for delivery to Idaho Power facilities in
the Snake River both above and below Milner. Additionally, Idaho Power has water rights that
rely upon the contract and water entitlements held by Idaho Power in the American Falls

Reservoir. These water rights and claims to water rights include':

Water Right #/Basis Source Priority Amount Use

01-02017 -1 Snake River 09/03/1908 1400 cfs Power
01-02032-L Snake River 03/08/1919 4600 cfs Power
01-02046 - L Snake River 10/15/1926 2000 cfs Power
01-07128 - App Snake River 10/23/1996 7850 cfs Power
01-10382 - B/U Snake River 07/15/1901 6000 cfs Power
01-10383 - B/U Snake River 08/01/1901 2000 cfs Power
01-10384 - B/U Snake River 01/01/1929 | 136 cfs Power

! SRBA claims have been filed for all of these water rights. Copies of the SRBA Filings are attached as EXHIBIT
B. At the time several of the claims were filed, Idaho Power referenced the interplay between its water rights, the
USBR development of the American Falls Reservoir, and the contracts pertaining to that development. See: Letter to
Karl Dreher, 10/23/96, attached as EXHIBIT C. [In the above chart L — license; App — application/ B/U ~ beneficial
use claim.]



Furthermore, the USBR, by virtue of the 1923 contract, Exhibit A, holds several of Idaho
Power's water rights in trust for use by the Company. Prior to the construction of the American
Falls Dam and Reservoir by the USBR, Idaho Power owned and operated three power plants at
American Falls — the West Side, Island and East Side plants and was contemplating the
enlargement of its generation facilities at American Falls. In preparation for this enlargement, in
1921 Idaho Power filed an application to appropriate an additional 1200 cfs for power purposes
(Permit # 15201/01-2041), along with an application for a permit to store 300,000 acre/feet of
water at the American Falls site (Permit # R-273/01-2065). These permits, together with other of
Tdaho Power’s water rights and property interests, were the subject of the 1923 contract with the
USBR that led to the development of American Falls Dam and Reservoir.

Subsequent to the development of American Falls Reservoir by the USBR, IDWR, on
October 1, 1970, ordered Idaho Power to show cause why permit numbers 15201/01-2041 and
R-273/01-2065 should not be cancelled. Idaho Power filed an answer to the Show Cause Order
on December 1, 1970, submitting that based upon the 1923 contract and the circumstances
surrounding the development of the American Falls site that all of the rights of Idaho Power
under the referenced permits had been merged into water rights granted to the USBR, and the
USBR therefore held the referenced permits as trustee for [daho Power. In a Memorandum
Decision, issued April 21, 1971, IDWR Director Keith Higginson found:

After reviewing the files of the Department and the answer of the
Idaho Power Company, the Director finds that the rights
established by the Idaho Power Company, by reason of Permit
Nos. 01-2041 and 01-2065, have been merged with rights granted
the United States of America and that by reason of contracts and
agreements entered into between the Company and the United
States of America, Bureau of Reclamation, those rights are held in

trust for use by the Company under the water rights of the United
States at American Falls Reservoir.



The Director further finds that since the Company’s rights to water
at American Falls Dam and Reservoir are already covered by
reason of licenses issued to the United States of America, under
Permit Nos. R-269 and 4168 and contracts between the Company
and the United States of America, that Permit Nos. 01-2041 and
01-2065 are duplicate and should be canceled.

In the Matter of Permit Nos. 01-2041 and 01-2065 in the name of Idaho Power Company,
Memorandum Decision, dated April 21, 1971; attached as EXHIBIT D2

IDWR has not historically considered Idaho Power's rights at American Falls
independent of USBR's claims in the Snake River Basin Adjudication. If IDWR is correct in
this interpretation, which Idaho Power does not concede, under the 1923 contract and IDWR’s
1971 decision Idaho Power still has retained beneficial or equitable title to the 45,000 acre foot
primary, and 255,000 acre foot secondary, storage rights at American Falls, which form the basis
of this Petition for a Hearing and contest of the May 2" Order.

The Director's Orders of April 6, 2005; February 14, 2005; and May 2, 2005, recognize
that Water Rights Nos. 01-02064 and 01-04052 are directly at issue in this proceeding and confer
standing upon parties with an interest in these rights. Idaho Power has an interest in these water
rights, and other water rights at American Falls, and is therefore an aggrieved party with standing
to file this petition. Depletions to the Snake River caused by ground water withdrawals in the
ESPA decrease the amount of water in American Falls Reservoir and in the Snake River below
American Falls Reservoir. As a result, ground water depletions jeopardize the ability of the
Bureau of Reclamation to fill Idaho Power's primary 45,000 acre-foot storage right, and also the
ability of the Bureau of Reclamation to deliver Idaho Power's secondary 255,000 acre-foot right,

by causing the Bureau to release more water to make up for losses occasioned by ground water

 Water Right No. 01-02064 was previously Permit No. R-269.



pumping in order to meet its contract obligations to Idaho Power. By releasing more water, the
Bureau's ability to assure the fill of American Falls Reservoir is jeopardized.

" Order, summarized below and which may

The errors made by the Director in his May 2
be revealed in discovery, injure the rights of Idaho Power by perpetuating, and failing to fully
compensate for, the out of priority depletions caused by junior ground water withdrawals to
American Falls Reservoir and the Snake River. Idaho Power has a direct interest in the
administration sought by the Surface Water Coalition, by virtue of its intcrest in the water rights
subject to this matter, and also due to its interest in assuring that adequate administration of
water rights occurs in the Snake River.

B. Grounds for Contesting the Action

The State's various modeling scenarios demonstrate that the ESPA is hydraulically
connected to the Snake River, and that junior pumpers have a depletionary effect on the surface
water resources of the Snake River by decreasing reach gains and increasing reach losses.”
Though Idaho Power does not concede the sufficiency and accuracy of the modeling, the results
produced to date demonstrate that curtailment of junior pumpers will have a positive effect on
reach gains throughout the Snake River.* In short, the results of the various modeling scenarios
demonstrate what IDWR has stated publicly and determined in numerous other contexts: the
Snake River and hydraulically connected ESPA are over-appropriated.

However, the May 2™ Order does not sufficiently account for the injuries associated with

the junior ground water pumping, and instead attempts to minimize the claim of senior water

rights, reduce the ability of senior water rights to call out juniors, question the legitimacy of the

3 Snake River Aquifer Model Scenario: Hydrologic Effects of Continued 1980-2002 Water Supply and Use
Conditions, "Base Case Scenario," November 2004, Cosgrove, Contor, Wylie, Rinchart, and Johnson, Page 4.
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calls and claims for relief and provide the minimum curtailment and mitigation possible under all

of the circumstances considered. Specific to Idaho Power's water rights, groundwater

withdrawals are depleting the river above Milner with a significant impact on Idaho Power's

water rights at American Falls. The May 2" Order does not sufficiently curtail juniors or require

adequate mitigation water to address the injuries to Idaho Power.

In addition, Idaho Power intends to challenge the May 2™ QOrder on questions of law and

fact, including but not limited to the following issues:

1.

2.

The May 2™ Order violates the principles of prior appropriation set forth in Idaho law.
p

The Director erred in limiting the calling rights of seniors by applying factors such as
historical use, recent drought conditions, recent climate conditions, future predictions of
drought and climate conditions, storage levels and crop yields.

The Director erred in limiting the calling rights of seniors to any amount less than the
adjudicated, permitted, or licensed amount when the seniors have neither requested a
change of water rights nor put their historic use at issue.

Upon information and belief, the Director erred in relying on the computer model
because it is not sufficiently complete, accurate and reliable to conjunctively administer
water rights in the Snake River and the Eastern Snake Plains Aquifer. Without limiting
the scope of discovery at the hearing, or at the hearing in this matter, Idaho Power shall
be entitled to determine through discovery or otherwise whether the IDWR's computer
model is sufficiently and adequately calibrated, and whether the calibration was
conducted appropriately. Idaho Power shall be entitled to determine through discovery or
otherwise whether the hydrogeologic basis for the IDWR's computer model, such as the
direction and location of the movement of groundwater, and the assumptions used in
developing and utilizing the model, such as transmissivity, are accurate and appropriate.
Finally, Idaho Power shall be entitled to ascertain the basis and assum(?tions by the
Director in using the model as the basis for the findings in the May 2" Order.

Upon information and belief, based on the inaccuracies in and unreliability of the model,
the Director erred in relying on the model to make various assumptions and findings in
the May 2™ Order, such as that the ESPA is in an equilibrium condition, or the Director's
assumption of a 10% error, or that that conditions from 1980-2001 repeat themselves.
The Director erred in the use of the model and the assumptions and findings made from
the model runs, and as a result reached incorrect, incomplete and erroneous conclusions
upon which the May 2™ Order is based. Idaho Power shall be entitled to determine
through discovery or otherwise the basis for and use of the model by the Director in
developing the May 2™ Order.



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

The Director erred in attempting to conjunctively administer the Snake River and Eastern
Snake Plains aquifer water rights because "reasonably likely" predictions of material
injury, water supply, and water shortages are insufficient to support administration.

The Director erred in requiring senior water rights holders to draw down reservoir
reserves and maintain carryover storage sufficient only to provide supplies of water for
senior water rights through 2006, with no planning beyond a two year timeframe and no
consideration of the effect of such a requirement on other rights on the Snake River.

The Director erred by failing to require sufficient curtailment or mitigation to prevent
harm to senior water rights.

The Director denied procedural due process to parties wishing to participate in these
proceedings.

The Director erred in repeatedly using the undefined term "significant” throughout the
May 2™ Order, because that term has no apparent statistical import and no defiition in
Idaho law.

The Director erred in modeling impacts to the Snake River relying on a 1928 data set
because there is significant pre-1928 data that could give a complete historical set of data
for the Snake River and the Eastern Snake Plains Aquifer.

The Director erred in determining that the ESPA is in equilibrium,

The Director erred by relying on the model to administer the Snake River and ESPA
because the model does not account for impacts above the Blackfoot Reach.

The Director erred in accounting for a "paper fill" rather than an actual fill when
calculating injury to water available for diversion to storage at American Falls. May 2
Order, Paragraph 83, page 18.

nd

The Director erred in applying a definition of the term "material injury” throughout the
May 2% Order that does not comport with the law of the State of Idaho.

The Director erred in selecting 1995 as a model base year of full supply because climatic
and other water use conditions made 1995 a unique year. The Director had no scientific
or statistical basis to use 1995 as a model full supply year.

The Director erred in defining "full supply” because the Director's definition erroneously
includes withdrawals from storage.

The Director erred in relying on snow pack conditions to predict water supply when there
is a proven statistical variability between predicted water supply and measured snow
pack.

The Director's statements regarding variability at the Heise Gage in Paragraph 101 of the
May 2™ Order, page 22, are in error since the amount of unregulated divertible flow at



20.

21.

22.

23.

24.

25.

26.

27.

28.

the Heise Gage may have been variable due to consumptive use and demand of ground
water users.

The Director erred in calculating divertible natural flow in Paragraph 104 of the May 2
Order, page 22, and attachments J through P, because the Director accepted one standard
deviation below the trend line for the correlation between Heise flows and natural flow
diversions with no explanation of the statistical support for this determination, and
because actual conditions compared to predicted conditions may make the Director's
injury predictions three times short of the actual injury.

The Director erred in determining evaporation losses in Paragraph 105 of the May 2™
Order, page 23, because there is no apparent basis for these calculations and the Director
assigned zero values to Grassy Lake and Riric Reservoirs.

The Director erred in relying on the IDWR accounting program for storage because the
IDWR storage accounting program only accounts for one-year with no allowance for
carry-over. See Paragraph 106, May 2° Order, pages 23-24.

The Director erred in predicting shortages of 27,700 acre feet because all of the districts
are expected to use all of their carryover storage in order to minimize the predicted
injury. See Paragraphs 116 and 120, May 2™ Order, pages 25-26.

The Director erred in determining "reasonable” carryover storage because there is no
apparent legal or scientific basis for this determination. See Paragraph 119, May 2n
Order, page 26.

The Director erred in using the undefined term "over time" because the apparent intent of
the finding is to demonstrate that injury will be remedied in a specific time period. See
Paragraph 124, May 2" Order, page 28.

The Director erred in providing means for junior ground water users to provide
replacement water, without any legal authority to do so. This matter is a call for water by
senior water users. The Director's authority in this matter is limited to enforcing the call
or denying the call. If junior water users wish to submit a mitigation plan in accordance
with IDWR rules, they may do so, but that is a wholly separate proceeding.

To the extent replacement water is allowable, the Director erred in not requiring all
replacement water to be provided in 2005, and in not providing for any enforcement,
penalty or accounting for the failure to provide adequate replacement water. The May 2"
Order simply allows junior water users to accrue out of priority depletions until storage
space fills.

To the extent replacement water is allowable, the Director erred in not requiring
replacement water to be provided to calling rights at the time, place and in the quantity of
need. The replacement allowances fail to satisfy injury to senior rights.

10



Idaho Power incorporates by reference the grounds for protest as may be submitted by the
Surface Water Coalition and the Bureau of Reclamation. Idaho Power also expressly reserves
the right to raise additional issues as they come to light during discovery and the hearing process.
C. Request for Independent Hearing Officer

Tn addition to the above, Idaho Power respectfully requests that the Director appoint an
independent hearing officer in this matter. Idaho Code § 42-1701A(2) allows the Director, in his
discretion, to appoint a hearing officer. Rule 410 of the IDWR Rules of Procedure also call for
an independent hearing officer, other then the agency head, to hear contested cases. IDAPA
37.01.01.410.

In this matter, an independent hearing officer should be appointed to hear the contested
case and review the May 2" Order because it would be inappropriate for the Director to preside
over an administrative matter contesting his own order. Further, the Director has apparently
taken part in the IDWR factual investigations that informed the May 2" Order. In that regard,
the Director may be a fact witness in the hearing process to determine how the factual
investigations were conducted and what information was gathered. The Director has also been a
participant in past settlement negotiations, and has had direct contact and communications with
the parties to these matters that could potentially bias his involvement in an administrative
hearing contesting the May 2" Order. The Director has also been involved in the supervision
and calibration of the model, and for that reason may be called as a fact witness. For all of these
reasons, an independent hearing officer should be appointed to conduct a hearing on the May A
Order.

D. Standard of Review at Requested Hearing

The hearing requested by Idaho Power, if granted, will be the first formal hearing before

11



an independent hearing officer in this matter. Since there is no administrative record at this time,
Idaho Power is not requesting a review of the May 2™ Order; rather, Idaho Power seeks the
opportunity to present evidence, develop the record, and obtain a de novo review of the Surface
Water Coalition call. In that regard, an independent hearing officer is not bound by the
determinations of the Director; instead, the independent hearing officer will be considering the
matter on a fully developed factual and legal record for the first time, and must make a
determination based on all of the evidence presented at the hearing.

E. Burden of Proof

In the May 2™ Order, and in previous interim orders from the Director, the Director
contorts the burden of proof to remove any obligation on the part of the junior ground water
pumpers to demonstrate that they are not causing injury to senior water rights. In the May nd
Order, and other order, the Director improperly shifted the burden of proof to the senior water
rights holders to demonstrate that injury to their water rights is material, that their claims should
not be reduced, that they have made full beneficial use of their claimed diversions, or that they
should receive their full amount of permitted, decreed and adjudicated claims.

Contrary to the erroneous findings of the Director, senior water rights holders are entitled
to the full amount of their permitted, decreed and adjudicated claims. Idaho Power, and other
senior water rights holders, have made a prima facie showing that senior water rights are
receiving less than their permitted, decreed and adjudicated claims for water, and senior water
rights holders are not required to do more than make this prima facie showing.

At the requested hearing, the junior ground water pumpers must have the burden of proof
in demonstrating that their diversions are not causing harm to senior water rights. The burden of

proof is on the junior water rights holders to demonstrate that the injury to senior water rights

12



holders is not material, that a call is futile, that the seniors' claims should be reduced or, for any
other reason, a senior should not receive the full permitted, decreed, and adjudicated amount of
the claimed water right.

I11. CONCLUSION

Idaho Power is an aggrieved party with standing to contest the May 2" Order. The May
2" Order is insufficient to protect senior water rights holders. Accordingly, [daho Power
respectfully requests a hearing to contest the actions of the Director before an independent
hearing officer as provided by Idaho Code § 42-1701A.

WHEREFORE, [daho Power respectively requests a hearing on the May 2" Order before
an independent hearing officer.

DATED this 17" day of May 2005.
IDAHO POWER COMPANY

By: /N

Jaries Tucker, Senior Attorney
IDAHO POWER COMPANY

and

James S. Lochhead

Adam T. DeVoe

BROWNSTEIN HYATT & FARBER, P.C.
410 17" Street

Twenty-Second Floor

Denver, CO 80202
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P. O. Box 829
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John K. Simpson

Travis L. Thompson

Barker, Simpson & Rosholt
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Twin Falls, Idaho 83301-6167

Fax #: 208.735.2444
tit@idahowaters.com

Attorneys for Milner Irrigation District;
North Side Canal Company,; Twin Falls
Canal Company

W. Kent Fletcher

Fletcher Law Office

P. O. Box 248

Burley, Idaho 83318

Fax #: 208.878.2548

wkf@pmt.org

Attorney for Minidoka Irrigation Districi

Jeffery C. Fereday

Michael C. Creamer
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Boise, Idaho 83701-2720
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mcc@givenspursley.com

Attorneys for Idaho Groundwater Users
Association
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U.S. Department of the Interior
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1. THTS ALEEECENT, dade this ISth—day of June, 1223.4n
2. pursuance of the Act of Congress of June 17, 1902, {32 Stat.,
%. 388) and acts amendatery thereof or supplementary thereto,
4., vetween THE UNITED STATES OF AMERICA, persinafter styled the
5, United States, acting for this purpces by Hubert Work
6. Secretary of the Interior, and the IDAHO POAER COUPARY, a
7. corporation organized under the laws of the State of Maine
6. and sathorized to do business in the State of ldaho, and
g. naving its principal plece of business at Boise, ldsheo.
10. nereinafter styled the company, its guccessors and
I 1l. assigns.
2. TPurvose and Plans of United States.
gg% 12. WHEREAS, the United States contemplates the cone
15. struction of a large reservolr at American Falls, Idaho, to
14. store the flood water and winter flow of Sneke Biver and
15 pake the seme available for the reclamation of large areas
186. of public lands of the United States including the North
17. 5ide Pumping Division of phe Yinidoka Project and other por-
1E. tione of the Sneke River Velley, and to supplement the water
% 19. supply of various projects in the Snake River Yalley now

,"5 20.  having an insdcquate oF spoufficient water supply during

2t. part of the irrigation season. And
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5, Company Public Service Corporation.

O o .
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‘.’fl’s.?ﬂl*‘}’&s,;t.he sompeny is a putlic gervice COrpor-
ation furnish{n*;v eleciricity throughout the gouthern por-
tion of ths State of Idaho for 1;ght, heat, and power and
irrigaticn purposes. 4nd

4. 1interference wlth Rights of Company.

WEmEtAS, sald elechricity is, ¢ a larze extent, gen-
erated by the company in hydro-eleciric plants owned by it
and located on the Snaite River at American Folle and variocus
noints below and the water which it uses and claims for use

at American Falls is or would he 2lso used, to a large extent,

. --im-1ts plants.-located and to ve located at points below on

the stream, so that the storing by the United States ol win-

ter flow at Amaricmn Falls will interfere with certaln power

and other rights of compaxy at American Falls ond points be-

low pnd-

5, Use of Property Qwned oy Company.

HITEOAS. & portion of soid proposed American Falls dan
and reservoir will be loceted on land owned by the company
and the construction apd cperation ﬁf the seme will also wake
necessary the destruction of or interfere with certain gener-
ating stetions and other property of the companys and

6, Compeny's Frior Filiags at American Falls.

MEERTA3 the company has at American Talls water filings P’//
prior to the American Falls filinzs of the United States
gufficient to embrace the entire smount of water regerved

o
£

&/,/”




he cOEPAnY urnier this contract.
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§5.

% Teed of United Stales for Power.

A VEERTAS, the said proposed Yorth Side Pumping -
pivision of the liinldolka Project of the United States is a8
pumping project snd the United States will require in con-
nection with the saié project a large power plant for the
development of a large amount of electirlc pover Sor pump-

ing water upon the londs of the said project.

B, lwtusl Covenants.

WO, TESREFORT, WITIESSEZIL

That for end in con-

cideration of the covenants and agreements of the DaT-~

“$isg hersin, upon the conditions hereln named, the par-

tieg covenant and agreed
p )

9, Property to be Convered t0 United States.

e Company hereby sgreed, THOR the terms and ceondi-
tions hereinafter stipulated, to seld and by good and
eufficient deel convey to ihe United States of America,
Frue of bax licas aund of lieng or incvmbrances created,
granted or inposed BF iteelf or iis public wtility pred-
ecessors, all its right, title and interest 1n and to the
followinz described reel esvate, cituated in the counties
of Fower and. Binghem, State of Idaho, to-wit: (a) The prop-
erty described in the list of land Gescriptions herebe
attached os Txhibiy Hal anﬂ.-nrade a part of this contract:
z0d any other real property cwned by tiue compaly, iT any
such there be, vwnder the proy

soped dam or reservoir £0 be

3
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canstyicted by the Unlted States in connectlon with the

Ay

68.
69.
0.

71.

iperican FTalls Reservoir project; the said propesed dam
to bhe located and ;onstruéted upstream from toe compapy's
American Fallg Dem ag now constructed and north of the
right of way of the Oregon short line Railroad Company's
bridge property as now located at American Falls; the ti--
tle to s convered t0 the United States I all caues Lo be
as full and complete as title as tne company has, Provided,
however, that to the extent hereinefier expressly provided
and $o no greater extent than hereinafter expressly
rroviled, and subject to all the terms, condiiions and
provisions hereinafter set out, the Qompeny shall have and
thern iz reserved to the Company, the right to gtore the
water which it is to receive from the Froposed American Talle
mezervolr, unon that part of the property and rights describ—
ed in Paresroph 9, located within the reservolr, and agreed
to ba convered by the Company to the Tnited Stotes insofar
cs cuch reservation to the Compony doec not confliet with azy
of the rizhts hereinafter granted or agreed to be allowed to
the Inited States or ary of the limitations o¥ restrictions
wercinafter agresd to be pleced upon the rights of the Company.
(v) The twe power plante st Amerlcan Talls known &8
the Island Power piant and the West Side pilant, except as bo
the water rights otheswlse provided for in this contract to-
gether with the following describved tracts of land on which

sald plants are dlocated, Lto-wit;

A




aqa
LI

Hh

Strevdng-—deseribed parcel of land situated in

9a.
ca.
100.
101.

102,

11E.

Lot 5 Sec., 31, T. 7 9., R 31 E., B. ¥., beginning at a
point on the lov-water line, on the West bank of Snake
Qiver where the continuation (in a straight line) of

the Horth bourdary line of 1nt five of section thirty-cne
Tovnships seven soutn of Range thirty-one east of Rolse
Vieridian, would intersect the ssid low-water line on the
“fest bank of 3nale ‘tiver; thence west along scid north
poundary lire of czid lot five for a distance of 211.5 feet
4o a stake on the souill toundary Line of the right of way

of the Oreron Short Line Tailroad; thzance wegterly clong

~tne south boundsry line of caid right of way, for a distance

of 270 feet te a steke; thence Soutn £3° 14! Ezst for @
distance of 380 fzet; tnence due Fast to the intersection

of the lov-water line on the weot bank ef Snake iver;

thence along the low-water line on the said west bank of

said Snake Aiver, following the meandering thereof, to the
noint of beginning, contelning about two zcres, more or less
rooorving to the Company from said prcﬁerty in said lot five,
riphts of waj and easements foy ocoupancy and woe by the
Company for the purpese of erscting, cperating and maintalning
elactric trensmission 1ings, and structures and ecuipment
appurtcnant thereto for cubstakion, cecticnalizing and switch-
ing purp?ses,'said ripnts of wey and easements, including

the right of ingress and egress over the property of the

United States, o we located 28 mutuslly agreeable to the

4
-



United States and the Company.

Aso the following described piece or garcel of
1and situsted in Lot 12 of Section Thirty (30) Town-
ship Seven (7) Scuth, lenge Thiriy-one (31) kast of the
Opise lleridian, comencing at a point on the west bank
of the Snake Diver vhere the easterly boundary line of the
right of way of the Orzgen Shert Line lailrcad Company
intersects the said bank of Snmake River; thence running
along the banix of said Snake Hiver in a southerly direction
for a distance of eighty feety thence in a straieht line in
2 westerly direction to the iptersection of the east bound-
ary ling of =aid rallroad company s right of way one hundred
and soventy-five fest; and thence along the easterly bound—
ary line of sald railrozd rimnt of way to the vlece of be-
glaning.

Alse the following described tract of land lying in
the 1iver channel of Snake Flver between Lots 4 and 12, of
Section 0, T. 7 8., R. 31 E., D.II. Deginning at 2 point
sinern the South boundary of Lot 14, Elock 20 af the Original
Townulte uf Auerican Falls intcrsects the west houndary of
Lot 4 Seec, 30, T. 7 5. 1. 31 E., E.i., thence in a northerly
divection along said west boundary of Lot 4 to thie northwest
corner of said Lot 4, thence in agraiphi line across the
channel of Snake River to the north sast corner of lot 12,

Sec. 30, T. 7 3., T 3% E., B.li., thence in a southerly
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146.
147
14E.

149,

£ gaid Lot 12 to the
soutneast corner of szid Lot 12; thence in an easterly di-
rection along the south bourdary of seid Sec. 30 to a polint
wnere a Gue nrorth and south line, through 2 point 25 feet

due east from the southeast corner of what is kmown as the
1sland Plant power nouse belonging to the Company, intersects
the south boundary of seid fec. 30; thence due north Lo the
center line of the Cregon Stort Line Reiircad as now located;
thence in a spraight line in a north—westerly direction %o
the point of iptersection cf the east Loe of the intake to

ine seid Island Plant with the devmstream toe of the  company's

" hmerican Falls damy thence 2lonp the toe of the past face of

the east pler or abutment wall of the headworks of said Tsland
nlant to the upstrean toe of the company's said Amerizan Falls
dam; thence soutieasterly along the upsLresi woe of that por-
tion of the company's said american Falls dam which the com-
pany will retain %o the easterly toe cf the dlvision dam to be
constructed Ly the United HStates wetween the westerly end of
that portion of the company's dam wiich the company will retain
and the govermaent's proposed American Falls reservolr dam (re-
ferred to in Faragraph 15 of this agreement): thence in a straight
1ine in an ersierly direction to the point of beginning, and
all rights of the Compary in the tallrace rrom said Island and.
West Gide plante; and the Jnited States shall have and there

{5 pranted Lo the pited States the risht of ingress and BBress



189,

tor pedestrian traffic over the Compauny's wood-stesl

bridge leading from the easi bank of Snake River to the’
said Island Pi%ﬁt, so long as said bridge =may be maintained
vy the Company, TrRserving to the Company, end the Caxpany
shail have the tight and easement of junction, tie, sbuiment
ané support of the portion of the Company's American Falls
dam to be retmined by it to the portiocn of said dam %o ﬁe
conveved to the United States snd to the headwerks of

satd Islend Tlant end to said diviclon dam te ba constructed
by the United States vetween the pertion of the Company's
dam %o be retsined by it and the Government's proposed
American Fells reservoir dam; reserving farther to the Com-
pany the west poriion of the Company's dam 88 described

and with the limitations contained in Paragraph g (e), and
reserving further Lo the Company and the Company shall have
the Tight and epsement of junction, tie, abutment and supQ
port of the Company's sald wood-steel bfidge upen the pro-~
perty adjacent to satd Island Plant; and reserving further
t5 the Company and the Company ghall have the rights and
eazements of flowage‘and pondege on and over the premises
conveyed to the United States under this agreement and lying
soutl of the down stroam toe of the Government's proposed
American Falls dam and east of sald proposed division dam
and the hesdrace or works of said Island Flant for the pur-
rose of utilizing the Company's weier rights and rights to
the use of water; and further reserving to the Company, and

B
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the Compapy shall have the easement and Tight to waste

204.

205.

2086,

214.

218,

216.

and Gischarge such vater over said lands lying south of
the downstream toe of the Government's proposed American
¥nlls dem and enst of ocaid divielion dam and the head race
or woris of said Island plani, and through and over the
Company's American Falls dam and works end slong and against
the works and property of the United States. The Company
ngrees to so zaintain and operate the seid power piants
and other structures to be conveyed to the United States
until delivery of posesession thersof to the United States
ihet the same will be delivered %o the United Stotes in
as zond condition as thev now =re, ordinary wear and

tear and any damage directly or indirectly caused by

the United States excephed. Provided, however, that
ehould the company on account of any extrasordinary
accident or ealamity be unable to dellver such plante in
aurh condition, it shall have the option to delliver them
as they then are nnd shall furnish to the United States
free of charze as demanded by the cfficer of the United
States in charge of sald American Falls Reservoir the
equivalent output of power of such plants minus the amount
at power which mey actually be developed af these planto
by the United States ~ such power to be delivered on the
generator voltage bus of the Ieland plant and such deliv-
ery to terminate on April 1lst, 1928, The power developed
at sald West Side end Island Plants o¥ delivered by the

9



company under this subdivision shall after the delliveTy

of the deeds provided for im suodivisicn & tereni—te

|
H

considered & part of and not in eddition to the power
right otharwise defined to be in the United States under
the terms of this agreement.

(¢) The property descrived in Ixhibit 3" attached
hereto and made a part hereof; and the west portion of
the preéent dem and spiliwny at Acerican Fplls up to and
including the intake to the Island plant: reserving, how-
ever, to the company all and every of the rights it now
hns to use, maintain end aoperate sald property in connec-
tien with the use, maintemnnce and operstion of its Zast
3ide plant, uniil such time =3 the United States has con-
structed the division dam ir accordence with the provislons
of Paragrnoh 18 hareef pnd hes mnde the provision for the
discharge of water into the pool uetween the government's
proposed Americen #alle reservelr dam And the Company's
Eact Side plent in compliance with the terms of sald Fare—
graph ib, Frovided lhat the United States ehall, after
maxing sacond payment, have the right to demolish siuch por-
tinn of the present dom and spillwoy at Americen Falls west
of the Iginnd plant intoke ns may be necessary for the col-~
struction of the propcsed‘government power plant and other
works at American Falls, previding that by =0 doing no ip-
terference is hnd with the cperation of the Company's Ezst

8ide Plant.

10
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247, (d) A1l the Qompany‘e water rights, appropriations ‘#//f
248, water filings and permits, at American Falls, or used oT
2 249, intended to be used in connection with the compeny's pover
i 250, plents and proposed plants &t American Fails, szcept the
; P pYOp P )
% 251, rights, wheiher primary oF tertiary, expressiy reserved
g
i o252, %o the compeny, &6 hereinafter set out., The water rights ~
]
. 283, of the company trangferred to the United States for use
I e e T Tttt e
254, for povwer purposas ghall be considered as impressed with
255, &8 rxght in the Lrlteﬁ States to change the use of such
=55, Water Irom power to irrigaticn or o store the same for
=57, irrigatien whenever the Secretary of Interior shell decide b”/f
e i A e e T e e ——— —— -
258, tThat such waler 1s vequlired for irrigation purposc. Puat
,._—-——’-_'___— s e JRp———— m——
20%. it is expressly agreed and understood that the water rightﬂ
260, end rights to the use of water which 1t is herein agreed
561. that the Company shall have are reserved out of its exist—
it i Sl e s s = ilefuisial
262. ing appropriations and rights as independent rights under
e — i = ——— .
263, its own filings and appropriations and of the dates of prior—
/—_“—_—__-—. e —
264, ity to which ihe Company is entitled under such appTOﬁria
e e AT e [
285, tionv and sre not Lo te copsidered af mere roﬂtrnct rights “ qﬁp Qﬂ?
56C, under comtract wi th tnn Upited ?Ef+nn bﬁ ¢NL
267, {e) The r*ght to limit all other rishtg of tne compary o
268, on St Snake niver at whatpvpr p01nts and in whatever countiea
e . .
263. the seue may be located insofar as and no farther than the
ittt [alinhalishrhclell
270, rlthts allcwed sod granted to tne United States to stors
s " b — e
271. and use water as herein provided may interfere with any
A
£ 272,

rights of the coppany at.any lower points on Snake River.
[ M -

11



10, Company's Primary Summer Power Right. ;,éff/ziumw{

It is agreed and understood that the company reserves

282.

and it shell heve es against the United States and those

claiming or that may hersafter clsim under them, the first

at American Falls the following amounts of water during the
fpllowing Perio&s of each year:
100 second—feet bezinning April 1lst, incrsasing unifermly e

to 2800 second~faet on Mey 1st, and contipulng at that
amount to September 15th inclusive, then decreasing unlforaly
tg 100 second-feet cn October 2lst andncne except =B here-
inafter provided from Wovember 1lst to Hareh 31st inclusive.

The abowe deserited power right ko reserved to the com—

pany shall be considered as priow and superior o all other

rights 2t American Falls,
EELN S

e e

_ The company Day also have a pri-
mary right to use at any time any water brought to AmerichAn
Fulls by it from bsyond the Snake River water shed, or any
stored water acguired by the company from storage capacity
hereanfter constructed above American Falls provided that it
is understcod and mgreed that ithe companyls right to stove

water, except water trought ¥ the company from beyond the

Spaks River watershed, iv sueh capacity atove American Falls
ehall be inferior and subordinate to the Tight of the Unlted
States to provide for building and to fill and use 3,000,000
acre~feet of storage capacity, including the capacity of the

American Falls Reservoir anywhere on Snake River in addition

to the storage capacity now avallable in Jackson Lake Reser—

voir and Lalke Walcott.



11. Governmept's Summer Fower Right at American Falls. &7

251 e PnitedStetes chall hewe. gnd the someny hereby

At G W8 kA Y

200, gronts-to the Tnited States as against the company &

7207, secondary powser right at American Falls to that amount
204, of water which will generate continuously for delivery
305, {frem the generator bus bars in the Government power

%05, station ot American Fells 6,700 kilowatts beginnicg

207, on spril lst, increaslng wniforoly te 28,000 xilowatts
ac8,  on May lst end to 30,000 kile-atis on June 1ist, contin—
709, uing at that amount o August 15th, inelusive, then de—
310. cressing uniformly ts 25,000 wi1owatts in September 15th,

%11. and to 5,500 kilowatts on October Flst, and none from No—

vember 1sh to Hareh Zlst inclusive, except in connectlon

7.3, with the 10,000 kllowaits as authorized in Paragrephs

714, 24 and 19 hereof, In no case, however, except as eu-

thorized by Faragreph 13, shall the water utilized under
351G. this power right exceed 1,500 second~-feet on April 1st,

717. increasing upiformly to 5,000 second-feet on May lst, G e dony
?ou.l [ 31N

a1g. end to 6,000 cccond—feet on June iut, centinmaing at that e ‘\g,\'

219, asmount to Septerber 15th inclusive, end decreasin un i— u- S,
- 1] #]

320, formly to 1,500 second-feet on october 3let. The secondary e

321, ypower right granted to the United States under thls paragraph

221a. shall be inferior and subordin&te ta the primary power right
2215, ressrved to the company 1n paragraphb 10 herepf, and shell be
Ile.

prior and superior to all power rights of the company at Amer~

221d. ican Falls other than the rights reserved under Para. 10 here

awl the rlght to the storage provided in Para, 19. Provided,

13



however, that if the Compady, through the refusal, for

384,

245,

346,

zny reason, ol e e t——Sates-or—4te—FuCCesa0TR in
cortrol of epid reservolr 1o comply with the terms of
this amgreement, fails 10 recslve for its own use at 1ltis
plants at American Fplls, unless 14g right to such water
hag been taker under the power of epinent domein, the
smount of water and ab the times end 1p the manner con~
templated by this zgreement, 1% ghall have the right %o
meke up such deficlency. (during the time of such refusal
ard no lenger) out of the eppropriaticns, water filings,
and permlte whilch 1% now nolds, end the amount which the
United States shall have the rizht to store or use cut of
gaid sppropriaiions, ghall bte reduced pccordingly. It 1s
agreed znd gnderstond thet errors OF snpccuracies 1o the-
relesse or gellvery of water from the yeogervelr ahell nod
be eonstrued os & refusal vy the United Stetes e comply
with the terme of this agreement. Nothing contalned in

trls contract shall be constraed to make the United States

in any way :egpo_nsihle for the delivery of the weter to any

of tne plsnts of the Company after the sawe nas been re-

leaged by the United States for the Compeny from the res— Baledox,

"

tmpom-hue._
ervelr at American Falls, o

12, Company's Ad@itlonsl Summer vower Right. / & Iee

The compauy ¥eserves annd ghoall have as against the
United States a tertlary power right at american Falle to

all sddtticnal water released or wasted from the reservelr

14



Bav.

=g Teleased or wasted by the Unitod States from April 1st

348.

349,

367,
368,
369,
370,

371,

to October 3lst inclusive over and above the amounts re—
gquired to furnisbdﬁha primary righis regerved to the com-
pany in parsgraph 10 hereof, znd the secondary right grant—
ed to the United States ander PeTagreph 11 hereof.

Should the company fail for flve years after s slorage
cepacity of 1,504,000 acre-feet or morTe has been provided at
american Palls, to maelte provision to utiltizs all the ter-
tipry powar provided 1n Earagraph 12, then the United States
shall become entitled as against the company tc develop end
uge any unused portion thereof, Tt ghould the United States
fgll, for = peried of three years after becoming veated
with the right te develop and use such undeveloped portlon
of sald tertiary power, to make provisien to utilize the
game then thereafter elther party may by making such pro-
viglon become entitled to utilize such undeveloped portion
of sald tertiery power right,

12, Substitution of Aacre-feet for second-feet,

During the period from april 1st te October Jlot in-
clusive, 2ither party may toke 1nstead of the contloucus
flow specified abtove in Paragrephs 10 and 11 en egquivalent
amount of water aach day in varying amounts during various
hours of the day, providing the numnber of ecre-feet taken
by elther party during any one day of twenty~four hours
ehsll not exceed a number double the mazber of second-feet

specified in the sbove schedules in Paragraphs 10-and tl

15
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372,

for such day.

M

381.
I82.

383.

361
392.
393,
z94.

295,

14. Comgony's Sommer Remulation of 5,000 Acre~feet.

The comﬁany may accurnulate from time to time in stor-
age capaclty thai would otherwise be urused in the Americen
Telle reservoir out of the amounis of wster to which it ls
entitled under Paragraph 10, an amount not exceeding £,000
acre—feet; and use the same as desired, excep£ that after the
reservolr has been fllled {n any year, tas compeny shall be
entitled under this parsgraph only to thet part of the 5,000
pcre—fest accumulated after the fillipg of the Teservoir and
subject to the limitaticn of maximum delivery and gate or
outlet capacity herelo provided, and provided further that
the cowpany shall relesse upch demznd by the United States
such portion of the said 5,000 acre—iecet as the company may
have accumulaisd whenever tns availeble stored water 1o the
smerican Falls Reservelr to which the present Minpidcka pro-
ject and extenalons thereof diverting from leks Walcott are
entitled amounts t¢ less than 5,000 acre-feast, and in eny
event release wll clelm to any part of caid 5,000 acre-fest
of accumulated water remaining after-Ssptemher 30th.

15. oOutlet TWorks and Diwision Dam for genpany

The United States will pro;ide for the compeny lp the
proposed dsm to be congtructed by the Unlted States discharge
works oufficient for & 6,000 sacond-feetl delive;y with a
loss of head net moi %o exceed two feet. Such discharge works

shall discharge into the pool between the preposed repervelr

16



dam and the company's sast side plent snd shall be as low

as and similar to the outlets connecting with the power

plant to be comstructed by the United States, and shali e

g0 constructed that the company may and ls given the right

tn attach ite penstnoks directly therato and shall be pro-—

vided with proteciing devices similar to those to be pro-

vided for the intakes to the proposed Government powsr

plant at American Falls. The United States shall construct

and maintain as a part of the American Falls storage dam, &

division dam between the westerly and of that portion of the

company's American Falls dem which the company wiil retain,

and the Coverameni's proposed American Falle Reservolr dam to

an elovation five feet atowe the present conerete crest of rom-

panyts dam. and of sufficlent strength to retain the water on

the easterly slde up to the crest of said dam, and provision

¢hall be made whereby the Company shell nob be required dur-

ing any flood to diecharge over that portion of the com-

pony's American Falls dam and spillway retained by the

company any greater portion of the floed than wiould have .
PRJ"***j

been discharged over that portien retained had gaid dam Sﬁroa.-b.-‘ Py

1. .
end spillway not been changed from 146 present conéiblow. ! ‘c\\‘*

P
L

16. Company's Primery Storsge Capecity.

In part consideration for the rights and property o
te conveved to the United States by the company,. pnd mre A
part of the cost of the proposed develorment at American
Falls the United States grants to the company and the com—

17




peny shall be entitled to the perpetual uss of 46,000

acre-feat of storage capacity ia the regervolr to be con-

i
A
-3
.

Y
1

structed by the United States. guch capacity to be for
gtoring the water reserved %0 the compsny, snd the water
referred to ln the last sepience of Paragraﬁh 1C, the
coppanyts right o sueh storage capacity o be on an egual
vesis in Bll respects, excepi as otherwise provided hersin,
with oiher primary storage cepacity rights in the reservolr,
ap defined in the coniractas between the United States sad
the Irrlzation Companies gnd Districts coeperating with the

United 3tates in the coastruction of sald roservoelr, a form
of winich contract is attached hersto and marked Zxhiblt ion,

17, OCveration and Maintenancs Charges

For the puruose of detarmining the operation and main-

tenance charze to be paid by the company. €ach acre-feet of

secondary storage capacity provided for in Paragraph 18 ghall &

vy e A%

T
be considered as the equivelent of 7/20 (seven-twentieths) i€

~

)

of an acre-Tyot cf primary storage capacity ond the company
will pay to the United States eacﬂ veal & preportionate part
of the total cost of operation and maintenance of the reser-
voir, and distribution of tne waters tnersfrom to the nead
of the 4itches and to the power plants of the COEpany di-~
verting witer from Snake viver below said reservolr in the
proportion that 134,250 acre-feet 1= of the totel avallable
capacity of the reservcirég}us 89,250 acre~fee;> the times,
»._____..,......-—-—'—"/’-

conditions, and manner of billing oF stating such charge to

18-
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the company and of paying the same to the United States

to Lo tho same as provided in the contracts between the

461,

462,

United States snd the variocus irrigatlion companics and diE~ i
. ® ¥ Sacome >+

tricts cooperating in the constTuction of sald reservoir. 5*‘”‘“*:’

16, Compony!s Sceondnry Storsze Capaclty.

Petween October 1st of any year and June 10th of the
following vear, the company shall have and is hersby grant-
ed for_ the purpese of regulating end controlling the water
reserved to the compeny under Parsgraph 19 hereof, and the
e e e N
water which may te acquired under the last sgentence of Far-

pgraph 10, a secondary right to use not 1o exceed 285,000

acre—feet of storage capacity in the reservolr when such

capacity is not then reguired and not belag used by the
owners of irrigation rights to the use of such capacity,
put shall have no further right to use BRY part of sald
255,000 acre-~feet of capacity or any watar stored therein
after the reservelr is first filled each sesgon, and the
company shall in any event release OB April 1st of each

year all Tight and claim to such capsciiy end water stored

p/,/’

thereln, except 60,000 acre-feol, and chall release all right

and claim to the remainder, if soy, om June 10tk of each year.

1$. Company's Heserved Water Right of 300,000 Acre-Fest.

1t is agreed that in sddition to the primary right re—

served in Paragraph 10, the company reserves and ehall have
the right {for power develcpment at American Falls and to

such extent as provided in Faragraph 21 heraof for power

development at polnts below Milner) to 300,00C acre-feset
19
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of water flowlng into the rescrvoir after October 1ot of

any year #ﬁich shail De %he first 400,000 acre~leed fIow=
ing into the reservolr after Qctober lst mnd actually
storable thereln, except that precedence ghall be given

for ine relsase through the American Falls Reservoilr dam

to the Emount of water, 1T amy, reguired to supply the
amount of power not exces:ding 10,000 kilowatts, half-hour
peak, necded to supply the power demands and uses on the
Minidoka Project mnd 1te proposed extensions, mnd including
she town of Minidoks end the lerritory now supplied by the
United Stetes, and the cemps, buildlings, coenstructlon work,
dam anéd adjacent grounds of the United States at Americanl
Falls, but not elsewhere in the old or new towa of american
Falls except that If the company should refuse teo extend
1ts linee into the new or government townsite at American
¥alls and faraish service in guch townslte, then the United
States may do so. The extension of power lines into the
new townsite and furnishing of power te customers thersln
shall net be construed as waiving eny of the rights of |
either party. as to the amount of demags walch may be Bl-
lowed the compeny in condempatlon oT otherwise for the
remgoval of e ¢ld towam er otherwiose, X¥othing in this
paragraph contained shall be construed to deny the United
States the right tc store and use for irrigation purpotes
the water hereln sutborlzed to De used for the gensration

of said winter vower of not exceeding 10,000 kilowatts,

20
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L

4%8,

nalf-hour peek, wheaever the Secretary of %he Interior

€

459,
500,
501.
o022

503.

506,
&37.
508.
509,
510.
S1l.
Blz.
513.
514,

515.

817.
518.
519,
520,

521,

ghall decide that such water is required

for irrigation ﬁﬁrposea. The expression 410,000 kilowatis,
half_hour peak®, wherever it occurs in this contract shall
be interpreted as meanlng that the average for any half-

heour interval must not exceed 10,000 kilowatts.

20, Cowpany Right to Primary Storage Yater. "

Tae water required to fill the 45,000 acre-feet of
primary stornge capecity allowsd the compaAny under Pare~
graph 16 hersof shall he a pary of the 300,000 acre-feet
of water reserved to thes company under Paragraph 19 bereel,
and the company ghall have no right to requira the turning
out for the cempany of more than 300,000 acre-~feet ln any one
yesr beginning Octeober 1st in additien to the primary rights
set forth in Paragraph 10 and the Foldover zuthorized in
this paragraph, The company shall have the.privilege of
holding after Qctober lst and until November 15th any water
which it may have remeining in ite own storage capaclty of
45,000 acre-feet, but the company!s right shslil expire on
Noverber 15%h %o acy amount ec held over beyond that date.

21. Compeny'!s Rights utelow Milner Dam

The compeny's right to demand the turning out of water
from Ehe reservoir for releass by spd use below Milner Dam
shall be iimited ta the 45,000 acre-feel of primary storage
rights, the water referred toc in the lasi sentence of Pare-

grapa 10, and to such portion of the 265,000 scre-fest men-

21



tigned in Paragrazh 18 85 ip nesdad for beneficial use for t-

i

Eats
\,ﬂ

BRE.
526,
527,
SR8,
529,
630.
531,
532.

533,

baz.
Bad.

o4,

547.
548,

542,

power develapment et Shoshone Falls or Twin Talls pub noi
exceeding the smount thal may be necessary to make the

rotal flow at the head of Shoshone Fells:
790 second-feet October lat to Nevenber 30th, imcl.

890 1 1 December lst to January 31s%, 1
ngg K tt February lst to Februsry 12th, "
680 M B ¥ebruary 13th to April 15tk #
790 " April 16th to June 10th, i

grclusive of any pert of the compenyls scid 46,000 acra;feet
of primary storage and the waler referred to in the lasi
gentence of Paragrepn 10.

Provided hewever, that the emcunt of weter releaged
past Milner for meintainingz the flow at thoshone Falls be-
tween October lst end Junsz 10th inelusive, aa listed abave,
shall be a pert of the 255,000 acre—fTeet of primary storage
water which the Company may have stored in 1ts secondary
storage capacity in tne reservelr, and provided that it re—
lenges such water from the Americen Falls Regervolr in such
& way that thae required flow can be palctained at Shoshone
Falls oy the ntillzation of storage capacity in Lzke Halced

to exceed 3,000 mcre-Teet of storage capacity.

Nothing 1o this paragreph 1s to be conatrucd as abridg-

ing the Compsny's rlght %o release from the Reservoir end
have passed by Milner ai eny time eny parit of 1ta 45,000
pore-feet of primary stoered water stored in its primary

storage cepacity, or held over as provided for in Paragraph

20.

22

pt,/’

t net

*(,,/’



a0, Tyin Fells Power Site.

Should the commany construct & power plant &t Twin

o

548,

63,

970.

571 .

Talls, then Egé.flow to be meintained below the MilneT dam
shall be measured and determined at Twin Falls instead

of Shochone Falls 2nd the schedule of flow set out in the
Teregoing parsgraph shall be reduced 100 second-feeb for

each perlod, but nothing hevein contained shall be consirued.
as waiving any rights of she United Stpteo at Suin Falls

or oany othef power site on Snals River, ouwned or controlled

in whole or in part by the “Inited Staies, or implying that any
1icense, permit or right will be granted the compemy.

55, Government's Winter Power Risznhs-

In securing the winter power not exceediag half-hour
weal: of 10,000 Yilowntts provided for the United States
vnder paragraph 19 rereof, the Unlted States ghall secure
ot ths Minldaka Power plant so much of said power as 1t is
reasonably practiecnbles to secure from the installed machin-
ery at said plant witheut releasing waber which otherwise
wizht be held for irrigatiom, zenerating &t American Falls
the btalence, if any, of the smount required. Nothing here~
in contalned shall be conmstrucd to prevent the United States
srom obtaining the ten ihnusand kilowatts at its American
Falls plants when the Minidoka plant, is clesed oT out of oper-
atinor on account of enlargemant, impraovernent or repairs.

25. Storege Rights of United Staten and Winter Jaste. —

The United States shall have and the company hereby

grants to the United States as against the company the right

23



% store in the Lmerican Falls Reservoir for use for

irrigation rnd domestic purposes and for the powerT us8e

set Torth in Parsgreph 11 and for the development of an

amount of power not exceeding 10,000 kilowatts, half-hour

penk, as definod in Paragrapn 1€, all of the storable i

water at American Falls not specificslly reserved to the
company or granted to the company as against the United
Stoten. The company reserves and ss sgRinst the United
Syates shall have the right to use for power DUrposes at
American Falls vater released or wasied between Y¥ovenber
16t and Merch 31st, inclusive, in excess of the amount
herein specifisd to 2e allowed to the United States for
power under tlie foregolny provisloas of this contrache.

The rrailability of water for waste shall be deternined

vy the U. 5. Reclamation Service by Aszuming a year be-
ginning October lst of 200,000 mcre-feet less storable rTun-
off then the lowest rear of record at the time of such
determination, and such water as under this assumption

is not ﬁecessary to provide 300,000 acre-Teast for the com-
pany and to fill existing storage capecity will be consid~
ered availavle for wasting. Until soma lower year is ob-
served the lowest year of record shall be deemed to have

a storable run-off of 1,500,000 mcre-feet, including the
200,000 acre-feet reserved to the company. The United
States agrees that such water as may be available for
waste during the winter shall be reieased as nearly uni-
formir as may be practicadle, or in such other mannér &as

24
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to secure its recsonable aveilability for teneficial use for

powsr development. During ths dcvelopment period, the com—

parny shall have the right to use for pover purposes, untll
depanded by the United States, the water cranted to the
Urited States for power purpoces, vut this water ghall be
avaiishle for usz by the United States for power PUrpOses,
on its demand.

25, ZRelease of Liens.

The coupany shall secure from the tristee, or other per-
son 6t persoms having power to vclease, and shall cdeliver to
the United Stotes 2 valid release of all the property and
vignts described in Pare. 9 (a) to 9 (e) inclvaive, and Para.
= from the lien of uny morlgage, deed of trust or other in-
cumbrance croated or granted by the company or its public
utility predecessors and & release of all tex liens.

26. Aostract.

In consideration of the premises, the company further
agrees uzon receipt of notice that this contract has been
siznad by the Sscretery of the Interilor, to furnish promptly
~t its own ewpense, zn abstract of title wiich shall later be
sxtended fo include any instruments subaequently recorded in

connectison hBarewith, and elsc the record of conveyance mzde

warsuant 30 this agreement provided that if the company fails

or vafuses te farnish proper sbstract of title within sixty (50) -

days after notice that this agreement hag been signed, or if
within such perind written request be made by the company.
such abstract may be procured by the United states &t the

gxpense of the company and the cost therect
et



deducted from the purchass price.

7. Peymenbs by the Thited States.

In consideration vhereof the United states.agrees that
it will purchcse sald progerty oa the Yerms herein expressed,
and upon the eigning of the venal Government vouchers tuere-
for znéd thelr further epproval Ty the proper Government of-
ficials, it vill, as full payment for the property, and
rights herein agreed to be convered to the United states,
snd for nll Aamcges for ontry upon the above described prop-
erty, and the construction, gperation and malntenance of
Zeclapation worls under said act, and for all claime by the
company for survers, examinations, opirions of exderis, and
zipengee of whatsnever kind inanrred in connection with the
conswanatinon of this centracs, in addition to the storage
canacity rigihts hereln granted to e company, cause to be
paid the sum of one million {$1,000,000) Dollars in ir-
stalments as hereinefter provided by United States Mreasury
varrant or fiscal officer's checl, whichh sum shall become
due ané payevle in four egual anmual instalments, the first
At which will be due and payable after the furnishing of the
ahetyrnnot And ofher ovidence of title nerein nrovided and
concurrently wita delivery of the ceeds Ve the property des-
serided in Peragreph 9 (a), and one instalment on the same day
of each vear thereafter until the 111 smount herein spec—
ified has been paid, Provided that concurrently with receiv-
ing sald second instalment the company shall deliver to the

United States a deed convéying to the United States all

26
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it

the company's right, title and iaterest to tne Test Bide

668.
656%.
670,

671,

67 3.
&74,

675,

B76..

677,

and Island plants;émther then water rights except as hefain
otherwise provideé and land descrided in Paragraph 9 (v)

and release from tax liens and other llens agreed to be
relessed in Paragraph 25 and concurrently with the recelpt
of the third instalment, the company shall deliver to the
United States the deed and assignment of the properties des—
cribed in Parsgraph @ {c), and concurrently with the receipt
of the fourth instalment shall dellver the deeds and assigo—
ments of the remainder of the property and rights hereln
agreed to be conveyed. Provided that the company may retain
the possession and use of all the properly herein agreod to
to be convayed or assigned wntil the first anmaal instalment
has been paid, but that upon the payment of the first annual
instalment the United States may take possession of the land
needed for the proposed dam and reservolr as described 1n
Parsgraph 9 (a), and upon payment of the gecond annual in-
stalment may take possessicn of the West Side power plant and
Isiand Plant and be entitlad to use so wuch water under the

existing sppropriationc now owned by the Gonpany and uged in
connection with said plants, Bs may De necessary for the oper—
ation uf said vlants to thelr respective-capacity. provided,
hewever, that the right of the United States to the use of
euch water shsll terminate absolutely upon the sranafer of
the w=ater righte ic be conveyed by the Cowpany under Para~
graph ¢ {&) hereof, or upon the vesting of the water rights

27



mentioned in Pazragraphk 31 hereof upoa the fellure of the

X : i
e RETERNEL

700,
701,
70z,

703,

United States to neke certain payvments, &nd provided far—
+her, thszi the waéer used by the United States at sald
plants 2hall net he defucted from the zmount of water which
the Compeny is e@titied t5 receive after the rights of the
Compeny become restricted %o the amounts specified in Para-—
zrapas 10 and 19 hereef, and nelther the ccﬁsent of the
Compeny to the use of such water nor the use of such water
ty the United E4atcs, shmll opaorate to vest any title or
permensnt Tig

Wt to- the use of such water in the Unlted States,

and the Unlted States may teke nossession of 21l of the chap-

nel west of and including the Islend plant and hesdracs, and

p;éﬁé}é} é;scfibed in @ {9), t it is uﬁderstood and agreed
that the company way reteln the posseasion and use ¢f all of the
other preperty and rights herein asgreed to be conveyed or as-
signed to the United States untll the cormietion of the pay-
ments herein provided for. The United States may pay any
instalments defore dgue snd thersupon shall be ectitled %o

take the prowerty and recelve ihe deeds provided to be taken
or delivered upon tha payment of such ipstalment., 1t is
exprescly understood that the first instalment to be paid

by the United States nereunder iacludes the claim of the com—
peay for reimbursement for all expenses of whatsoever kind
which it has fneurred in connection with the consummation of
this contraet, including surveys, investigatioms, examinations,
and copinions of experts, snd for cbtalning data and inform
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704,

ation upon which 1o base this agreemsnt.

~

U 1121,

705.
706.
707.
708,
709.
710,
7il.

712.

714,
715,
716,
717,
718.

719.

725,

726,

727,

Ll o ] . Y lagnm? =
ea—oontinwed Pae—of Riéh.ts—:b—y—-c-ﬂ DENY wntil

Storage Capacity 1s Provided.

As agai';mt the United States the company shall be
entitled to continue the wse of the water at american Falls
covered by the sompany's prosent sppropriations and filings
{except such zs the Ualted Ststes may Lecoms entitied %o
use to operste the Island and West Side Plants under thle
agreement) until such time as the 45,000 scre~feet of pri-
mary slorage capscity herein grented to the company shall
have been first provided for the Compeny end until that time
the company eshall Te emtitled to right of woy over the lands
and Tights conveyed to the United Stabtes by the compeny and
located in the bed of the river for the purpose of and to
the extent necessary for such coptinued use by the company
of sald filings end eppropristicns ip go far as such rlght of
way can be used by present structures and extenesions without
increasing the hazard of flooding the construction work of
the Upited Btstes. Wothing in this contract shall be con-
stried as glving the company & right to demand right of way
or flowage sascemeni across any land unwatered for consiruc-
tion purpeses by the Tpited Statss except to the extent nec-
6ocory to pass the natursl flcw of the rlver.

29. Distributioa System in american Falls.

The compeny shell pot by pnything hereln contained be
deemed to have trensferred any of its poles, lines, ©OF
othar property not described ip Paragraph § located 1n

29
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TE8.

the present town of fmericwn Falls or connecting the dle-

e e i

729.

733,

734,

735.
736,
737,
738,
732,

740,

748,

750,

761,

tributicon eystem in sald town with 1tg generating plants.
or tc have relessed the United States from any damages 1o
said poles, lines, disirituting sysiem or gach other prop-
erty on account of the relocation of said town made nec-
essary by the counstruction and operation of the preposed

reservolxr.

!

ac, Heservation in Peed of Regorved Rights,

It 1g the intent of this agreement that all power
rights at Americen Falls except thoss granted to the United
States hereln shall be reserved to the company end that the
dseds and conveyances by the company to the United States
mey cootaln a reservatioo in favor of the company of the
righte reserved to it under the provislions of this egreement.

31, TFallure of isopropriatlom,

Where the paymente of this contract extend beyond the
current fiscal year 1% is underatcod that the contract la
mede contingent upon Jongress making the necessary appTo-
priations for expenditures thereunder wlftor such curremt
vear hasg explred, In case such appropriaticn as may be
pecessary t0 carry cut this contract 1s oot made the com-
peny hereby relzases the United States from all liabillsy
due to the fmilure of Conzress to meke such mpprepriatlon.

tny ivetalment or portion thereof not paid when daue
ghall thereafter bear interest st the rate of 6% per snnum

paysble anpuelly and should any tnstalwent remain due and
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unpaid for a period of fliteen jyears the Company shall

775
716,
7T

have the right o wailve and surrender to the United States
euch due gnd unpeid installments. The effect of such walver
or surrender shell be to wmodify paragraph 24 nereof to the
Following extentts’

If only %the first installuwent shall have heen paid the
grant %e the United States as thercin provided to étore
in American falle reservoir all the storable water not
reserved to the Company or granbed to it as againa®t the
United States shell be limited to such storable water over
2700 second-feet; 1f only the Iirst o installments shall
nave been paid, such grant shall be 1imited to the stor-
able waier not reserved to Cempany or granted to it as
arainst the United States over 2200 socond-feet: and if
the rirst three peynents shail have been made, then over
and above 1700 second fest, such additional amounts of
wator as listed sbove to he retained by Company in lieu
of cash which it would ctherwise be entitled to. The
provisions of this parapgraph shall nob impair the right.
title orinterest of the United Staves in any properiy
the=etalore conveyed to it by the Company or otherwise
Efec£ this agreement or bhe richts hereunder., Should
such waiver and surrender of unpaild installments be mace
as herein provided and should the United States fail to
construct a resorveir of sufficlent capacity teo provide
the storage capacity herein agreed, granted or agreed to

a1
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4.

be furnished to the cowmany the United States shzll not

TG

7e0.

7L,
7EL.
763,

AN

200.

BOl.

Lo liabic It damargs lor iailure To proviae such storay®E

capacity.

2. Company's Remedy for Failure to Receive Storage.

Tt is the understneding end intent of the parties
thet the stornge capacity rights nerein grented to the
company =hall be vésted rizhts in it bui that if by chanre
of Law, a court or commission decision or in any other way
tnan by errors or inaccuracles in delivery or release
of water from the reserveoir the company slzil be rafused or
denied the ri~ht to 2nd use of said capaeity or any. thereof,
the Compamy shall he entitled to recover the damaces which
it may suffer, and to such other relief as a court of
competant jurisdiction may adjudge the Company entitled to
under the terms of this agreement and the situstion of the
narties, out in case of amy errcrs ar insccuracies in the
delivery or relesse of weter the company shall have and
be limited to the seme rizhts and redrsss as provided for
the Trrisalion Sonpanica and “otricts in ths contractis,
tia form of which is sttached hereto and nwrke@ Exhibit "Ov,
betwoen the Taited States and the Irrization Companies and
nistricts cocperating with the tmited Hiates in the con-

struclion of the :escrvelir.

33, Liens and Incwabrances.

Liens or incumbrances existing against said premises
and of whiich the coupany asrees to socure tne release, may

32
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¥ 802. at the option of the ﬁ;ited Statos be removed at the time
?‘ B03. aof conveyance_ﬁy reserving the apnount necessary from the
; 804, purchase price%énd diacharginz the same wlth the money s¢
il B05, reserved, but this provision chall not bo conotrued ta su—
& 806, thorize the incurring of any lien er lncumbrance as agalinst
% 807, this sgreemezt, nor as an assumption of the same by the
% 808, Urited States. 7
! 34, Effective when Siened By the Secretary.
gt 8OES. This pgreement shall become effectlive to bind the
Eﬁ 81G6. United States to purchase sald premises lmmediately upon 1ts
% 811, eapproval or signeture by the Secretery of the Interior,
" 812, provided, howsver, that it shnoll be of ne further force
813, or effect unless signed by the Secretary of the Interlor,
814. within ninety days after 1ts execution by the Company and
B15, authorization, ratification or approval by the board of di-
915. rectors of the company vhich shail be evidenced by a cer—
B17. tified copy of the resoluticn filed with the Directer of
B18. the Beclamaticn Service,
35, Einding on Successors and Assigzms,
Blg, This agreement shall ipure to the benefit of and be
820. binding upon the successors and assigns of the company, and
821. slso upon ihe succsssors and agsigns of the United States.
36, No Walver of Rights of Federa]l Power Goﬁmisaion or State.
B22. The executlion of this contract shall net be ccnstrued
823, ag waiving any euthority, Jjurisdictionm or control which the
824.

Federal FPower Commiasion may heve over the company or lts
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assigns at American Falle or elsewhere, and the approval

W G.—Suandsen

of this contract by Comm, Bec, representing the State

of Iléaho shail not be consirued as waiving or adridging
any lawful Jurisdiction, eutherity, or contrel which such
officer or the-Stete of Idehc may have over the waters of

the state or the issuing of permiis, certificetes or li-

censes thereto,

37. Cocperation with reference to Water Hights,

In complying wlth the laws of Idgho relating to per—
fecting water filings mede by either party at American Falls
both parties shall cooperate so that to the extent permitted
by statute and the administrative officers having Jjurisdiction,
the construction of vorks and uwse by elther perty shall ap—
ply to proof os the permit of the esrllest priority of the
class on waich such proof can be made, In the event the
cormany desires to transfer and change the points of
diversion and use, or any of them, of any of iis appropria—
tions, rights cr nermits pow held by it in connection with
the Island and Test Side Pover Plgnts, the Company es aghlnst
the United States chzll have the right at apy time after the
right of the United States to use the Company's water in con-
nection with sald Island and %est Side Flanis' terminates as
provided in Paregranh 27 hereof, to transfer and change such
peints of diversion and use from the Island and West Side
Plants te the Eszst 5ide Flant, or any other plant or planis
constructed by the Comperny at American Falls, subject to the
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provisicns and limitetions of thio contract in raspeet to
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BARA.
86,
87C.
B71.
872,
873.

B74.

the time of use and smount of weter to whnich the Coapany may
be entitled; a_ﬁd the Unitted States shall cooperate with the
company in maling cuch trancfer and change: and in the evend
the United States desires to transfer and chenge the pelots
of diversion end use of the water rights or any part thereof
canveyed to the Tnited States by the Company end %o which it
may be entitled under the terms of this contract from the
present points of ddversion and use W0 ey plont or plante
pwned by ithe United States at Amerlcan Fallsg, the Unlted
States shall have as against the Company the right to meke
curh transfar and chonge in sueh points of diversion and

wge subjzet to the vDrovisions and 1imitations of this cou-
tract in respect fo the time of uge and omount of water to

whickh 1t may be entitled, znd the Compay ghall cooperate

with the Thited States in securing such trensfer am} change.
38, Agency Cleuse.
tme contrmctor expressly warrants that he has employed
no third person to selicit or obtaln this sontract in his
bhehalf, or te canse nr procura the same to Ve chtained upon
compensation ir any way contingent, in whole or in part upon
such procuremsnt; and that he hae no peid, or promised or
sreed $0 pay, to any third person, in consideration ¢f such
procurenent, or in compensation for services in eonnection
therewith, any brokerage, commission, OF parcentage upon the

amount receivable by him hereunder; and that he has not, in
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estinating the contract price demanfed by him, included

ta

any sam by rensen of -any such brokerage, cormission, OF

peTCEntEge; ana ohat prTmoniey-payatiy-tonimaer and e

€

B7¢.

are free from'obligation to any other person for services
rendered, or supposed to have been fendered, in the Fre-
curement of this contract. Ee faurther egrees that an¥
ereach of this warrapt shall constitute adequate canse
for the‘annulment of thig contract by the United States,
and that the United States mey reteln o itg own Use from
any sums due or to become due thereunder an anount egual
to any brokerage, commission, or percentaze so paid, Or
agresd to Tte void: (Provided, nowever, it is understood
that this covenant does not &pply to the selling of nocds
tiuougl 2 bona Tide comuercial renresentative employed by
the conirpetor in tie regular course of hig basiness in deal-
ing with customers pther taan tue Governmgnt and whoee
compensation is pald, in wnole or in part, Dy commiseions
on sales made, nor to the selling of goods through estab-
lished commercial or selling egents or agencies regularly
engezed. in selling such zoods. )

39. *leaber of Congress Clause.

o Member of or Delegate to Congress, ©T Resident
Comnissioner, aftcr nin cleetion or sppelntment or either
befors or after he has qualified and during his contimance
in office, and no officer, egent, or employme of the Govern-
ment, shall be admitted to eny shore OF part of thig con-

trrct or azreement, or to any benefit o nrise thereupon.
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an Yathine, howgver, herain contained shall ve conetrued te

ghp., extend to any incorporated compeny, wheve such contract
90z, or agreement is made for the general benefit of such in-
904 . corporation or company, as provided in Section 116 of the

c05. Act of Congress approved March 4, 1909 {35 Stat., L. 1109}.

21 UTITESS UHIETOP the parties have hereto signed thelr
aanmee the Gay and year first above written. Said Coupany
acting in puesucnce of o resolution of its Board of Di-

rechors duly adooted on October 13th, 1821,

WIITED STATES OF AMTYRICA

By (Sgd) Fubert Work
Secretary 0f the Ianterior

IDARO POWER COLFAYY

3y (Sgd) ¥. F. Jounaon
Fresident

{521) flareace T. Yard
Jecy.

{Seal)

Approved excert as bo mahihit MOH

(sgd) ¥. . Svendsen

Commissioner of Reclamatlon
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